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THE NOTARY PUBLIC FOR NIGERIA
BY
DR. ENEFIOK ESSIEN*
INTRODUCTION

ristorically, the office and role of a notary public (or notary, for
short) for Nigeria is traceable to England.! Even till today, though
4 the office (or appointiment) of a notary public for Nigeria is

governcd by the Notaries Public Act? his role, functions or duties
can only be gleaned from the notarial practice in England. According to S.
2(2) of the Nigerian Notaries Public Act: '

“A notary appointed by tne Chief Justice of Nigeria shall
perform the same duties and exercise the same functions as
a notary in England.”

Thus, to know the functions of the Nigerian notary, resort must invariably
be made to England. This paper sets out to examine the functions of the
notary public in Nigeria, and i doing so, reference shall necessarily be
made to England, and occasionally to Scotland?® and the United States of
Amecrica (particularly to the State of Alaska). It is intended that this
examination will not only throw some light on the notarial practice in
Nigeria but will as well give guidance to those who act as notaries public.

DEFINITION

In Nigeria, an appointee to a notarial office is statutorily designated or
appointed as a “notary public for Nigeria”, though for brevity he is usually

*

Dr. Encfioh Essien, LLA (Lagos), PhD (B’ham), Nolary Public, Seniior feclurer in faw al tie
University of Uvo, Nigeria, and sometime Commonwealth Study Fellow,

for an expesition of the law relating to nolarics, sce the Stair Memiorial Encyclopacdia, vol. 13,
485 Broven, “Orjcin and Farly History of the Office of Notary” 1935 47 [R 201, 33%.

# capr B3] Lowes of the Federation of Nigeria 1990,
v the United Kingdom, but its substantive law, its court systeni aned ils legal

it from those of Fngland and Wales: Ready, N. P.: Brooke’s Notiry, Frst
e Pleveath Ldition, London: Sweetl and Maxwell 1994 at 7.
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referved to simply as a “notary public” or, even more' lac
“potary”.? The question “who 1s a notary public” is nezi
answergd inthe Nigerian Notaries Public Act. The Act however mak
clear that the person whom the Chief Justice of Nigeria deems fit to be
appointed to that office must be a “fit and proper person® being a legal
mei!MOﬂLl” ¢ probably because upcn appointment, such a person is
automatically deemed to be an officer of the Supreme Court.”  These,
however, do not constitute a definition; they all go to attributes or
qualifications, to which we shall come to shortly.

In the Notary Manual of the State of Alaska, a notary public is variously
defined as “a citizen of Aigh mioral character and integrity, appointed by
the State to perform a ministerial witnessing function in connection with
written agreements”®; “an official appointed by the State to serw, the public
as an onpartial witness, with duties prescribed by law”?; a “person of
proven integrity appointed by government to serve the public as an
mpartial witness, with duties specified by law”.!¢ These definitions fit the
Nigerian notary except that unlike his colleague in Alaska who is
appointed by Government, Le. by the Lieutenant Governor,'' he is
appointed by the Chief Justice of Nigeria.'?

in England, Scotland and Nigeria, there i1s no natural age limit at which
Oilg may bn, appointed a notary,' and once appointed, the Nigerian notary

4 See 5. 2(1) of the Notarics Public Act. In England, the term ofien used Is “Fublic notary”. See.

e the Public Nolarics (Quualification) (Amendment) Rules 1995,

n practice, lo deterinine that an applicant Is a fit and proper person tor appointment as a
nolary, a certificate fo that cffect is often obfained from a high court judve (or hish court
Judges) of the State whiere the rpp[fc ant is based. In England, such Certiticate of Good Character
iy be given by (1) o person off gnm{ sf‘rmlmg and character (i) a person who fus known the
appricant (or a period not fess than G yoars add, (105) Lic is nol related o the applicant by blood,
arrige o adoplion, and e is na! d pwotessional partner, amployer or emplovee of tic
applicant. The conditions wre conjunctive. See rule 9 sub-rule (2), paragr: xp/.! (b) ot the Public
Nularies  (Qualitication) Rules 1991, as wwnended by tlic Public Nofaries (Qualitication)

Clmendment) Rules 1992, and turther amended by the Public Notavies  (Qualitication)
CArnencnmient) Rules 1995,

B =6

&

At g 1 (erngadiasis iine),

At p. & (canpliasts ming).

At po 8 (emnphiasis mine)

S H4.50.010 of the Notaries Public Alaska Statule 44.50.
S, 2(1) of the Notartes Public Act, Cap. 331, '

There iy fiowever a legal age limit: the applicant tor appointment as a nolary must haye at cast
seven years post-call experience as a legal practitioner before e may be appoinied a nofary.
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may exercise his notarial functions in any of the States in Nigeria. This i
unlike in the State of Alaska where the appointee must be at least 19 vears
of age!'! and may not use his notary seal outside Alaska’s boundduuﬁ
Documents that originate in other States of the United States of America
may be notarised only as long as the notary is in Alaska and in such casc he
must identify on the notary certificate the jurisdiction in which the
notarisation took place: Significantly also, the notary in Alaska, and indeced
in all the States in the United States, is < commissioned” for a fixed lerm,
say four years, from the date of comumission.'™ In Nigeria a notary is
“appointed” not for a particular State but for the whole iudcmtion, and his
appointment i1s for an indefinite term, unless he i1s for sowc rcason
suspended or his name is removed from or struck off the register of
notavices.'® In England and Scotland the appointment is also pcranLnL"_
This distinction 1s of great practlical significance particularly when a
Nigerian nolary is notarising a document which arises from or/and is for
use in the United Stale of America. Such documents nor mally require that
the notary staics when his/her notary comimission would expire. In
Nigeria only legal practitioners'® may be appointed as notaries.’™ In
Scotland only solicitors may be so appomtpd In the State of Alaska, any
person of not less thait 19 years of age and who 1s a resident of Al 1ska may
be appointed a nolary. Since such persons may not be “altorneys-at-law”,
as legal practitioners in America arc called, an educational test was

S, A4, 50,020 of the Notaries Public Alaska Statute 4-1.50.
S L0000 of the Notaries Public Alqska Statide.
Unicder ss. 7 and S of the Notaries Public Act, Cap. 353 1.

Unless struck of 7 the Roll of Notarics or suspended trom practice for nolarial misconduct, i.c.0 (1
fraviclulent concuct () practising s a notary public without a valid practisiog certificate vr i
breach of o condition or limitation imposed in a praclising certificate, (i) otlicr conduct
unbetitting the ottice of a public notary.  Sce, for England: Fublic Notarics (Conduct and
Discipling) Kules 1993, r. 2(h); Public Notaries (Fractising Certificates) Amendment Rules 1993,
r. 3, which amends the Public Notarics (Practising Certificates) Rules 1991. in Scotland the
admission of notaries is regulated by Fart V of the S‘o[;u!ors (Scotiand) Act 1980, as amended by
the Solicitors (Scotland) Act 1988 and the Law Reform (Miscellancous Frovisions) (Scotland) Act

1990. The petition for admission is addressed (o the Inner House of the Court of Session 1
Edinbursh. Any solicitor is cligibie tor admission.

In Nigeria, the term “legal practiticner” is used to denole someone who is qualificd o pr:u:/:t‘c_
as barrister and solicitor in Niycria Sec s. 24 of the Legal Fractitioners Act 1975, Cuap. 207 of
the faws of the Federation of Nigeria 1990, as amcnded by the lLegal Practitioners Act
(Amecndment) Decree 18294,
&

19 In Bugland the profession of nofary is separate from that of solicitor and althougl prany notirics
i in-._'/u'u’ are also soliciiors not alf are. and there are firms comprisig notarics only. f
London there is a separate organisation which performs notarial functions, the fncorporiicad
Company of Scrivencers, whose nembers are strictly controlled and regulale 1. Members of |
Dody are deseribed as Scrivener Notarics, as opposed to Solicitor Notarics.
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implemented by the Licutenant Govarnor or the State, starting January 1
1992. The test was enacted to help notaries public within Alaska become
more familiar with Alaskan notary laws and to give them a

information on the duties of being & notary public.
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No such test is conducted in Nigeria for applicants for notarial
appointment. This is probably because the applicants are normally legal
practitioners of some years standing, who are thercfore presumed to know
all the notarial duties and are already aware of the general information in -
(hat vegard. 1t 1s however doubtful that this is the reality. Indeed, even in
the Urited Kingdom theve is admittedly inadequate knowledze of the work
of notaries not only by the notaries themselves but also by the general
public.?® This 1s why, to help develop recognition of the work of notaries
in the United Kingdom, a new body has been set up: The United Kingdom
Notarial Forum, which comprises the English Notaries Society, The Society
of Fublic Notaries of London (representing the Scriveners), The College of
Notarics of Northern lreland and The Law Society of Scotland. In addition,
the Isle of Man, Jersey and Guernsey have observer status. The Forum
meets informally to discuss matters of mutual interest and to promote the
role of the notary.

This 15 a very necessary development which should be emulated by
Nigeruin notaries so as not only to enlighten members of the public about
the role of notaries, but also to synchronise notarial practice, develop and
exchange ideas among the notarvies izfer se, particularly so as to meet the
requirements of, and be of continuing relevance in this fast-moving
computer age. One ready area where the development of notarial ideas is
most wanting is that of electronic transmussion of documents. There is, for
example, the present day electronic transmission of docuinents, and the
mtroduction of CREST where paperless share dealings can be made
electronically. With an increasingly computer-dependent age especially as
we cnter the millennium, 1t 1s probable that in the not too distant future,
many commercial transactions will be made electronically without the
need for paper. Certainly, some means will need to be devised by the
Nigerian notary, of authenticating such electronic documents. It is also
probable that some form of digital signature will be called for.?! This

20

Lrand, D.: “The Modern Nolary Public in Scotland” Journal of the Law Society of Scotlund
(1997) vol. 42 No. 2 pp. 50-52 ut 50,

s new super-conpalter-diterate nofacy fias been given a wanie alrcady: the Cybes-Notary.
fndecd, the United Kingdom Notarial Forum las already tommed a company wihich will be used
fo promote the infroduction of the Cyber Notary.
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case, one may ask, why should we try to cross the bndqe when we have
not vet come to 1?7 It is our view, however, that this is one case where the
Nigerian nolarv will be caught ﬂappmgb if he has to wait for the problem
bLfou searc hmtH for a selution. Thus, this is one arvea of practice that
should be reflected upon by thc nolary even as we proceed to consider
some of today’s functions of a nolary.

may be dismissed by some as tomorrow’s (or future) problem and. in any

Present IF'unctions of a Notary
Noting Protests

It is narmally the case that when a protest is made in maritime matlers, ¢.2.
against poor wind and weather conditions by a sea captain on arrival in a
port. il is made before a notary public. The Nigerian Notaries Fublic Act
recognises this function when, in providing for magistrates and cx-officio
notarics it states:

“S.17(1) All macistraies and also the collectors ot custonis
and excise at the ports in Nigeria shall cx-officio be
notarics public.

Frovided that a collector of customs and excise, shall onlyv
excrcise the duties of a notary in respect of minuting or
noling or extending s}ups profests and such collectors shall
not exercise any of these dutics at any port at which a
nolary zfppa:'u!c'a’ by the Cliuet Justice of Nigeria is
available

Further recognition of this function is given in Order 47 rule 5 of, and the
Third Schedule in, the Akwa Ibom State High Court (Civil Procedure)
Rules 1989, which indeed applies uniformly throughout Nigeria. The rule
provides for the precsent notarial functions as including the noting of
protest on bill or (promissory) notes, extending such protest, noting or
minuling and cxlending ship’s protest and attesting any documecnt or
translation thereof. A similar provision is made in Order 56 rule 6 of, and
Appendix 3 to, the Federal High Court (Civil Procedure) Rules 1999.
From the Appendix, it appears that the Notary may as well perform (which
1s why he may for) the registration of a certificate of a judgment of a high
court and, indced, of any court.
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Administering Qaths and Affirmations

One of the traditional, and in Nigeria one of the commonest, tasks for a
notary is that of administering an oath or the receipt of an affidavit or
solemn affirmation.?? He takes depositions and affidavits, administers
oaths and affirmations, in all matters incidental to the duties of the office,
or to be used before a court, judge or officer.23 !

Before notarising?4 an affidavit or other deposition however, it behooves
the notary to ensure and satisfy himself that the mark (usually an “x”) or
thumb-impression?® or signature on the document i1s that of the person
whom it purports to be. In the State of Alaska it is statutorily stipulated
that the notary shall require the “presence and identification” of the
signer. In Scotland as well, the notary is required to satisfy himself as to
the identity of the deponent, and also be satisfied, in the case of affidavits,
that he understands the meaning of the contents of the affidavit.2é 'The
need to ensure that the deponent understands the content and the import
of the words used in the document is all the more important where the
person (or one of the persons) before the notary is illiterate.2” In such case
of signature-by-mark or thumb-~imypression, the notary must satisfy himself
that the deponent understands what he is thumb-impressing or marking.
To this end, if the document is short it may be prudent to read it over to the
deponent and ask if he or she understands what 1s written. If the
document is lengthy, the notary may summarise or paraphrase the
contents before signature, mark or thump impression. Indeed, the
Evidence Act?® makes it obligatory that where the deponent is illiterate, the

See Notaries Public Acty s. [S; Oaths Act, Cap. 333 Laws of the Fedceration of Nigeria 1990, s. 6.
Same for the Alaskan notary: Sce. 44.50.060(3) of the Notarics Public Alaska Statulc, op. cit.

Ly notarisation is micant a certification by an imipartial witness that a signer has' been screened
and that an oatl ias been administered.

A person who cannot write (and therefore cannot sign) duce to illitcracy may simply make a
mark or thumb-impression on the document: s. 90 of the Evidence Act, Cap. 112 of the Laws of
the Federation of Nigeria 1990.

Sce Reudy, N. P.: Brooke’s Notary, op cil., p. 8.

27 As stated in Jiboso v. Obadina (1962) WRNLR 303, in the absence of evidence to the contrary,
the fact that a person merely made a mark or thumb-impressed a documient rather than sign it,
is prima facie evidence that he is illiterate. In Ntiashagwo v. Amodu (1959) WNLR 273, an
“iitcrat  person” was defined as a person who is unable to read with understanding, and 1o
express his thoughts by writing, in the language used in the document made or prepared on his
behalf. Thus, a person may be sufficicntly literate to sign his name and read figures but he may
not be Sufficiently  liferate to understand the meaning and cffect of the document which hie is
signing: SCOA Zaria v. Okon (1960) NNLR 34, (1959) 4 FSC 220. IHliteracy Is therefore 4
miatler for evidence. :

%

Cap. 112 of the Laws of the Federation of Nigeria 1990.
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contents of the document be read over and interpreted to him until he
she appears to understand the same before affixing -his/her thun
impression or mark thereto,?? and that in such case, a jurat3® be inserted to
the effect that .these requirements have been met, and that the mark or
thumb impression was made in the presence of the notary.®! All these
necessarily require that the signature, mark or thumb impression must be
made in the notary’s prescrce®? and the notary should obtain some
credible form of identification or otherwise satisfy himsclf as to the identity
of the deponent.

oY

\.
1l
i

Significantly too, where an oath or affirmation is required, the notary must
cnsurc that the oath or affirmation is actually given. For this purpose, it
may be regarded as good practice to ask the deponent to stand up and raise
his or her right hand and repeat the words asked by the notary. The words
ould be along the lines: “I swear by the Almighty God that the contents of
this document are true ...” or “I affirm that...”. It is the words “swear by
Almighty God” or “solemnly affirm” that constitute a solemn oath.

General

For the purpose of his notarial functions, a notary must provide and keep
an official seal which bears his full name as it appears in his notarial
certificate and the words “Notary Public for Nigeria”. This 1s not dircctly
provided for in the Nigerian Notaries Public Act, but may be infcrred
from the casc of ex-officio notarics where the Act provides that they “shall

use a scal bearing thereon the name of their offices and in addition the
words “Notary ex-officio” 3%

It is not clear if the seal should be a seal press (iron seal) or rubber stamp.
Whatever it is, however, it appcars essential that the seal should be such as
will print or emboss a seal that legibly reproduces, under photographic
methods, the words on the seal. It appears also that the scal may be in any

2y 8 Q01 and () (1v).

40 A jurat 1s a certificate (o the effect that the notary has watched the siyning, marking or thumi

impressing of the document and administered an oath or affirmation in wihicl the signcr,
marker or thumb-impresser declares the docuiment fo be truthiul and accurale.

31 S 90 (v). InAnuforo v. Obilor (1997) 11 NWLR (Ft. 530) 661, the court held, at 676-677,
fhrat by virtie of 5. 90 () (1) of the Lvidence Act, where a dcpomu/ niakes a mark mstead

signing, there shall be a jurat stating that fact 'md that the mark was made in the preserce of
the person before whom it s taken.

a2 It may constitute a professional misconduct for a nolary to send a documen! faz‘_.‘-‘fc’«’f?ﬁ/ ure arz
for the noftary to “notarise” thal signature without having scen the deponcent sigh or wiliz.
favite secn that signature acknowledged.

S o e B




form: circular or rectangular.® In England and Scotlund?®® the keepin
the notary seal 1s as well a statutory requirement. However, though Sco
notaries have seals, their use 1s not regarded as compulso:ty for documents
to be used inside Scotland.

o of
g Ol

-

Generally speaking, a notarial act® by a notary in one country is
wecognised and acted upon in another country. For Nigeria, the Oaths
Act®7 specifically provides:

“Section 11(1) Any oath or affidavit required for any

court or for the purposes of registration of an
mstrument niay be taken or made in any place out of
Nigeria  betore any person having authority fo
adninister an oath in that pliace.”

50, by Ovder 9 rule 12 of the Akwa lbom State High Court (Civil
Procedure) Rules 1989, which applies uluformly n other States of the
rederation of Nigeria:

“A dociment purporting (o have atfixed or inpressed
thercon or subscribed UJ’L[L {o the scal or signature of a
. Notary Public ... in any part of the Conunonweiltf
outside Nigeria in festimony on an. atfidavit being
Liken before ... him in that part shall be admitted in
evidence without proof of the seal or signature of that
. INotary Public ...”

lHowever, the notary has (o be carclul to ensure the document meets all the
formalities needed for it to be valid in the foreign jurisdiction. In this
regard, vital jurisdictional i1ssues fall for consideration: What is the law of
the jurisdiction where the document originated? What is the law of the
Jurisdiction where the document is to be notarised? And finally, what is the
law of the jurisdiction where the notarised document is to be used? The Jaw
ol the jurisdiction where the document originated, or of the place where the

K% In Alaska the scal, if circular, may not be ever 2 michics in dianicter and if rectangular, niiy not
be o more than 1 inch in w.'d/.f: by 2.5 inches in leagth. Sec the Alaska Notary Manual, op. cit.

In Scotiand cach notary has a Latin motfo, wilch forms part of the seal. 11is is duc (o the

close connection of Scols law (o the civil law systems: Brooke’s Notary, op. cit. at p. 7. It has
however been said that the motto on the scal need not be in Latin: Brad, D.: “Thic Modern
Notary Public in Scotland”, op. cit. at p. 52,

Su “Notarial act™ means dcts that the laws and regulations of the State authorise notaries public of
the  State fo perform, including the administering of oaths and affirmations, faking proof of
exccuiion and acknowledgement of instruments, and atlesting documenlts.

Cap. 335 Laws of the Federation of Nigeria 1990.

SRS
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document is to be used, may st:pulate that only its own notarics can act. If
this is so, then the Nigerian notary has no business notarising the document.

Where, however, there is no such stipulation, it means that any notary in any
country may act. However, in notarising a document which originates or is
to be used abroad, great care must betaken not only to fulfil the formalitics
“under the law of the forum but-also that of the foreign countty, ‘where these
differ from those of the forum.

No matter where the document originates or where it is to be used, the first
task of the notary is to determine if the document nceds notarisation. The
' qumtion is a strictly legal one. Where the document has a printcd
provision for notarisation or whet¢ a notarial certificate is attached for
completion, no quc,stxon arises. Where however there is no such provision

or attachment it is left to the issuing or receiving dgencxes of the document
to say if notarisation is called for.

Having 'decided . or been satisfied that notarisation is necessary, the next
question 1s that of proper placement. Here again, the document may
indicate the place where the notarial seal should be placed. This may be
just a blank space or a space with the letters LS (i.e. the place of the scal)?s
printed thercon.: In such case the seal should be affixed on the space
provided, with care being taken to ensure that it can easily be read and
that it is not over the notary’s mgnamre or printed matter if possible. In the
circumstance that the space available is not enough for an embosser (iron)
seal or rubber stamp, one may probably adopt the practice in the State of
Alaska whereby the notary may affix a separate notary certificate to the
document. This is called a loose certificate, and the notary may place the
seal half on the loose portion of thé certificate, and half on the original
document. Where the notarial certificate is dttached to the document, 1t is
sighificant that it should be identified in some way as belonging to that
document. The notary might, for" -example, write in the margmn: “Thus
certificate is attached to the Power of Attorney dated August 12, 1999,
signed by Mr. Nduke Obong”. Alternatively, the notary may carefully
place the rubber stamp information (or the embosser seal) on the
document in a place where it will cover only a very small part of the
printing on the document. :

ae The fetters “1L87 is an abbreviation for thc Lzmn words, Locus sigilli, mcaning the place of the

seal. Sce: First National Securities Lid. v, J«‘mes /1 978/ 2AIER ZZ1.
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In the Statc of Alaska a mgnamr&by-wmark notansat10n39 reqmres two
witnesses in addition to the notary.#® In England (and indeed in Nigeria)
when certifying a documx,nt say a power of attorney, the certificate must
be af each and every/page of the document. It is probably immaterial
where in the document the certificate is placed provided it refers to and
certifies the document.*! However, it may be regarded as good practice to
place it “at the foot or end™i2 of each page. This precludes copying a
document in a way that there is a’ change in pagination, -either by
reproducing more than one page of the original on one page or by
showing only part of an original page on a sheet of the copy. If certifying a
copy as being that of the original, the certification may be somethmg like:
“This is certificd to be a true and complete copy of page 1 (as the case may
be) of the 3-paged affidavit of XYZ datcd 30 July 19997, followed by the
notary’s s1~5mtu1'e date and sealy -0 Gk

WHERE A NOT ARY CAN‘\T.T ACT

S. 19 of the Nigerian Notaries Publ_ic ‘Act provides that “No notary shall
exercise any of his powers as a notary in any proceedings or matter in
which he is interested”. This means that a notary cannot notarise his own
signature and, probably, the signature &f his own relatives. “Interest” may
be quite wide and embracive, but it cari probably be safely said, following
“the practice in Scotland,*® that a. notar"y should not notarise a document
that confers on his or her spouse, son or daughter, “a benefit in money or
“money’s worth”. The notary should not put himself in such a position that
(if the notarised document should evér be challenged in court, it might be

determined that he was not actmg as an 1mpart1al wmness when the
docunicent wus notarised. «

" Lo where the deponent who is physically handicapped or is illiteratc, mncrcly makes his mark
- Iecause le'cannot sign. It is submitted that this will apply as well to cases of thumb-inypression.

4 See the Novary Manual of Alpska, op. cit
47 In Scotland the main governing statutes in this regard are the Subscription on Deeds Act 1681

ard tle Deeds Ace 1696, Signaturcs appear only at the end, except for wills, which muist be

sy By rhe testator on cach sheet,  Notgries are not normally necessary for the exceeution of

decds fne scotland:"Urooke’s Nolary, op. cit. ¥This however has the important exception that

powers of - attorney for use oulside Scotland gre normally notarially ﬂ{tc.sl‘cd Such Jtlt'&&tallon
s probably only at the foot or end of the document '

A2 Tius brings to mind Ihc spuHe af litigation regmgﬂng the pt'opc: Placement of signature on & will.
sec 8. 9 af the Wills Act 1837, a statute of general application in Nigeria. In England this
provision lits  now been substituted by the Adiinistration of Justice Act 1982, 5. 17.

4 Under the Regquirenicnts of Writing (Sco{lﬂmljﬁicr 1995.




