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The typical Barclays Bank V. O'Brien’ scenerio is probably too familiar to
be forgotten: A lender seeking to recover possession of property jointly
owned by two people (usually in a long-term emotional relationship),
where one joint owner alleges that his/her consent to the mortgage,
guarantee or other security was procured by the undue influence or
misrepresentation of the other owner, and that this undue influence or
misrepresentation is binding on the lender (creditor) through actual or
constructive notice.

It is generally agreed that in Anglo- Nigerian Law a rebutabie
presumption of undue influence exists in such instances as in contracts
between husband and wife, parents and child, guardian and ward,
religious leader and disciple, solicitor and client or doctor and patient, but
can also be shown to exist in other situations. For instance, in Masasy
V. Midland Bank Pic.? , the Court of Appeal saw a possibility of undue
influence where a woman acted as guarantor for the debts of her lover of
14 years standing, even though she did not live with him because her
parents objected to the relationship. Equally, in Credit Lyonnais Bank
Nederiand V. Burch®, undue influence was inferred between a junior
employee and her employer: the court heid that the “extravagantly
improvident® uniimited guarantee by the Junior employee of all her
employer's debts was In itself evidence of abuse of the relationship of
trust and confidence®. In short, undue influence is automaticalty
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presumed in cases where ‘there was a relationship of trust and
confidence between the complainant and the wrongdoer of such a nature
that it is fair to presume that the wrongdoer abused that relationship in
procuring the complainant to enter into the impugned transaction.”

In the O’'Brien case a bank sought to enforce its security against a wife
who executed a charge on the matrimonial home by way of security for
her husband's liability to the bank. The wife claimed to have been
induced by the undue influence or misrepresentation of her husband to
execute the charge and maintained that the bank had knowledge of this
lack of independent judgement. The court held that a lending Institution
would only be bound as a third party by the undue influence exercised by
another if it has been put on inquiry by the fact that the transaction was
not on its face ° to the financial advantage of the surety. However, the
lending institution could rebut undue influence by showing that it has
taken all reasonable steps to ensure that the surety's agreement had
been properly procured. The effect of the judgement was that steps
ought to be taken to ensure that the risk the wife (or other surety) was
running were brought home to her and that she should be advised to take
independent legal advice.

The ramifications of the O'Brien decision have been discussed without
end’. Subsequent decisions have more or less followed O'Brien. In all
the cases, the basic question Is always whether there has been
independent legal advice so as to displace the presumption of undue
influence. Some of the cases include: Barclays Bank V. Thompson®,
Cheltenham and Gloucester Plc V. KrausZ’, Nightingale Finance V. Scott
and Scott”, Steeples V. Lea'", Massey V. Midland Bank Pic'>, Banco
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Exterior Internacional S. A. V. Thomas ", National Westiminster Bank V.
Beaton™ , and Royal Bank of Scotland V. Etridge (No.2)

In all the cases the approach of the court has been to strike a tair balance
between, on the one hand, the vulnerability of the wife who relies
implicitly on her husband and, on the other hand, the practical problem
of financial institutions asked to accept a secured or unsecured surety
obligations from the wife for her husband's debts. However, while earlier
decisions restrict the burden of the lender to only ensuring that the surety
Is Instructed to take independent legal advice, it was held in Royal Bank
of Scotland V. Etridge (No. 1)* that where the independent legal advice
had been givesby a solicitor appointed by the lender to act on its behalf,
it was arguable that the solicitor was retained as the lender liable if the
soficitor's advice was inadequate. In fact it has been further suggested
that even where independent legal advice was provided, it was not a
general panacea but rather, should be taken as merely one of the
considerations on the question of constructive notice'’. These views are
however minor deviations from the overwhelming and consistent trend ",
IN Barclays Bank V. Thompson ', the defendant owned a house, which
she has mortgaged to the bank to secure an overdraft for her husband's
business. The bank engaged the husband's solicitors to act for it and
entrusted the same solicitor with the task of advising the wife. The
solicitors explained the nature of the charge and its
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consequences to the wife and certified this to the bank. However, they
did not explain to the wife the cnarge was unlimited duration and amount,
The bank sought to enforce its security, the wife claimed undue influence
of her husband and that the bank was tainted by such undue influenca.

The court held that the bank was entitled to rely on a solicitor's certificate
that proper advice has been given, even if they had instructed such
solicitors to give advice. Likewise, the solicitors could not be regarded as
the bank's agents such as to disentitle them from relying on such a
certificate. This decision effectively means that the bank (creditor) may
rely on a solicitor's certificate that proper advice has been given to a
guarantor, thereby averting the imputation of undue influence to a bank
via constructive notice. Such a certificate is powerful evidence that the
guarantor (e.g wife) has been independently advised under the O’'Brien
formula. Moreover, such a certificate remains valid even when the
solicitors are appointed by the bank in an attempt to fulfil the O'Brien
duties, provided that such appointment is made conscientiously.

All the earlier views and the state of the law since O'Brien were
exhaustively considered and succinctly summarized by Stuart-Smith L. J.
in Royal Bank of Scotland V. Etridge (No. 2*°. The Law Lord
emphasized that the only duty of the secured lender is to urge the surety
to get independent legal advice®' . Indeed, a lender, such as a bank,
cannot normally be expected to do more since it is not capable of itself
providing independent advice It is not independent® .

Together, the cases give us the opportunity to draw some conclusions
about how undue influence Is established and what a creditor must do to
avoid being tainted. First, if the mortgagee has made it clear that
independent advice should be sought and is in possession of a solicitor's
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undertaking that such advice has been given, the mortgagee has
discharged its responsibilities cannot be tainted by the undue influence.
The exception is if the creditor has reason to suspect either that the
advice has not in fact been given or is deficient. Secondly, if the
mortgagee has made it clear that independent advice should be sought
and has not checked whether the advice has been given, it runs the risk
of being tainted by the undue Influence but is only so tainted if it turns out
that the advice has not in fact been given. Thirdly, if the mortgagee has
not advised the claimant to seek independent advice, and has not
otherwise ensured that her decision is made without undue influence, the
mortgagee Is very likely to be tainted by the undue influence. Fourthly,
the claimant can succeed in case of presumed undue influence only if the
transaction was to her manifest disadvantage and, even then, may have
account for any benefits actually received.

Admittedly Barciays Bank V. O'Brien is in English case. The
circumstances that led to the decision in the O'Brien case are virtually
non-existent in Nigeria. For instance, joint ownership between husband
and wife is not common. Even where it exists, the jointly owned property
is often hardly used as security, and where it is so used, a spouse hardly
raises the issue of undue influence in a bid to vitiate the security.
However, though the problem of insecurity of security is mainly linked to
joint ownership, Nigeria has a similar problem with regard to the
requirement of consent to the creation of a mortgage. This may be the
consent of principal members of the family or consent of the family head
in the case of communally owned property and, in every case, the
overriding consent of the State Governor. It is expected that when
eventually the problem that led to the O'Brien decision crops up in
Nigeria, the decision in the O'Brien case will provide the necessary
illumination.
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